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Brief of Plaintiffs in Error*

This is an action at law, brought by the plaintiffs in

error, to recover from the defendant in error, the

sum of thirty-five thousand dollars for injuries alleg-

ed to have been sustained by Mary E. Nicholson, one

of the plaintiffs in error, on the 28th day of January,

1899, by reason of the negligence of the Northern

Pacific Railway Company, defendant in error, in



operating its railway train at the station of Man-

chester, in the county of Shoshone, State of Idaho.

The action was commenced in the district court of

the first judicial district, of the state of Idaho, in and

the county of Shoshone, and was upon the petition of

the defendant in error, removed into the circuit court

of the United States for the district of Idaho. The

cause was regularly tried in the circuit court before

the Honorable James H. Beatty, judge, with a jury,

on November 13th and 14th, 1900. At the conclusion

of all the testimony in the case the court directed the

jury to find a verdict in favor of the defendant in

error (Transcript, page 265); and thereupon a

judgment was duly rendered in favor of the defend-

ant in error (Transcript, page 29.)

The facts developed upon trial, so far as they are

pertinent to the questions raised in this court, are

substantially as follows:

STATEMENT OF THE CASE.

The plaintiff, at the time of the accident, was a

resident of Manchester, a little place between three

and four miles from Wallace, in Shoshone count3s

Idaho, but is popularly known as Granite (transcript,

page 97); that Mrs. Nicholson, one of the plaintiffs in

error, had been a resident of that place for some time,



and was familiar with tlie operation and running of

the railroad (transcript, page 99); that on the 28th

day of Januar3^ 1899, she visited Wallace, b}^ going

down on the train that day, and in the evening, about

5 o'clock, returned from Wallace to Manchester

(transcript, page 97); that she procured a ticket at

Wallace at the Northern Pacific depot, and paid

therefor the sum of ten cents, the regular fare from

Wallace to Manchester (transcript, page 97); that

this sum was received by the company, and after pro-

curing her ticket, she entered the cars of the defend-

ant in error, and after she had entered this car her

ticket was taken up by the conductor on the train

(transcript, page 97); that at the time the train ap-

proched Manchester, the conductor or brakeman call-

ed out the name of the station, the car came to a

stop; that the said Mary K. Nicholson immediately

proceeded to go out of the car and down the steps,

and while she was in the act of sw^inging herself to

the ground, without any signal and without any

warning, the car suddenly started, threw her against

the steps and upon the ground, and by reason of this

fall she sustained severe internal injuries which have

cost her great pain and suffering, and which she be-

lieves are permanent (transcript, page 98); that there

was no platform and no means of getting off the train

other than getting down on the ground (transcript,



page 99); that after the car stopped and the vSaid

Mary K. Nicholson was in the act of getting off, the

train suddenly pulled up about a car length and per-

mitted other passengers to get off. That in the act

of getting off of said car, the said Mary K. Nicholson

observed all proper care and percaution (transcript,

page 98); that by reason of the injuries aforesaid, pain-

tiff in error, Mary K. Nicholson, was compelled to go

to Providence Hospital at Wallace for treatment (tran-

script, page 107); and was therei©*^ under treatment

by Dr. L. L. Magee, at her home in Granite^ and else-

where (transcript, page 108); and therefepe by reason

of the said injuries, v^as compelled to go to the Dea-

coness' Home, in Spokane, and undergo treatment

(transcript, page 109.)

After all the testimony had been heard, upon mo-

tion of defendant's counsel, the trial judge-feeard-that

plaintiffs were not entitled to recover, and instructed

the jury to find for the defendant. Plaintiffs in error

excepted to the ruling of the court. A verdict was

returned in accordance with the instruction of the

court and judgment rendered thereon.

The plaintiffs in error assign the following upon

which they rely for a reversal of said judgment,

namely.



ASSIGNMENT OF ERRORS.
Erist. Because there was sufficient evidence to

warrant a verdict for plaintiffs.

Second. Because the court erred in proceeding to

weigh the evidence for the plaintiffs and defendant,

and finding therefrom that the evidence tending to

show that the plaintiff, ]\lary E. Nicholson, was in-

jured by the acci<lent, was so far outweighted by the

evidence to the contrary, that the court set aside a

verdict for the plaintiffs.

Third. Because the court erred in entering judg-

ment in favor of the defendant and against the plain-

tiffs.

ARGUMENT.

(An error was made on page 273 of transcript.

The first assignment of error was omitted, and the

second was incorrectly numbered the first. Refer-

ence is hereby made to the certiffed copy of the

orisfinal assisfnment of errors now on file in this

court.)

We will consider the first and third assignments

of error together. The evidence in the record tend-

ing to establish plaintiffs' case may be summarized as

follows:

Samuel Ellison, (transcript, page 62); am a miner;



was working for the riiilroad company on January

28th, '99, as a section hand; was riding on a push car

tied behind the train with three other persons, eight

or ten feet behind the rear coach, sitting on the left

hand side of push car (transcript, page 64); at Gran-

ite the train stopped a moment; Mrs. Nicholson came

out and was getting off when the train started and

caused her to fall, her body falling against the ground;

her little boy was on the steps, but was caught be-

fore he could juni]) off (transcript, page 64); the train

stopped a very short time and started again; pulled

up about fifty feet and stopped again. Another lady

got off (transcript, page 65); no signal or warning

given, the train just stopped and started again

(transcript, page 65), the train started with a jerk;

little snow on the ground, places ground was bare

(transcript, pages 70 and 73.)

Robert S. Hadley (transcript, page 81), was work-

ing as a section hand for railroad company on Janu-

ary 28, 1899, time of the accident; was sitting on

corner of push car attached to rear end of train; the

train stopped probably one-half minute; the lady in

the act of getting off fell to the ground; saw little

boy on second step of coach, helped him down, train

was in motion (transcript, page 82); train started

with a jerk; this engineer always started that way;

moved a car length and stopped again; I heard no



signals or ringing of bell when the train started up.

There was little snow on the ground (transcript,page

84). The lady fell on her back; she got up in an in-

stant; did not hear her say anything, we were past her

then. I run u[) and caught the boy (transcript, page

87); I made the remark that it was a wonder it did

not hurt her, made the remark then and talked about

it that evening (transcript, page 88).

John Kircher (transcript, page 90); was in the em-

ploy of the Northern Pacific railway company at the

time of the accident as section hand and have been

ever since; was on push car on right hand side, pass-

engers got off on left hand side. Train stopped first

time about a minute, can not remember. Saw a little

boy on steps; when train started, Robert Hadley

jumped down and lifted the boy ofF; saw Hadley lift

the boy off and saw a lady alongside of train; my at-

tention first called by a yell as if some one afraid; am

a little deaf (transcript, pages 91 and 92).

]\lary E. Nicholson (transcript, page 90); lived at

Granite seven 3'ears; wife of Charles Nicholson; left

home in the morning of January 28th, and went to

Wallace;, feeling well; returned on the 5 o'clock

train on the Northern Pacific; purchased a

ticket at the Nortnern Pacific depot at Wal

lace for ten cents, from Wallace to Manchester

which is usually called Granite. Took seat in
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the rear end of rear coach, one seat between myself

and the door; the conductor took up my ticket; when

we reached Manchester he called either Manchester

or Granite; it is sometimes called one and sometimes

the other; the train came to a stop; I stepped

out into the aisle, my little son wi-h me; went direct-

ly to the platform; a gentleman opened the door; did

not hesitate a moment, went down the steps quickly,

grabbed the side of the railing and swung myself

down. In the act of getting down the train started,

was thrown violently against the side of the steps,

and to the ground in a sitting posture. The snow

was not deep, came up to my knuckles; thought I had

bones broken, was jarred dreadfully; daughter met

me near the track, leant on her and got faint, would

have set down but on account of snow; laid down im-

mediately after getting to the house; could not eat;

went immediately to bed; did not sleep any that night,

was nervous and restless, ached all over, pains in back

and groin, through abdomen, extending down the

limbs; ached for two days; my monthly sickness came

on a whole week before the regular time, just two

days after the accident; suffered agony, was in pain

and distress (transcript, pages 96 to 99J; was familiar

with the running of the train; had frequently

gone to Wallace; sometimes train stopped below

steps and sometimes above them, the steps over



which you go ascending- the hill. There is no depot

or any platform at the point where we alight from

the train; there never has l)een any (transcript, page

99); Ex. A, photograph recognized bv witness as a

correct representation of the place where the train

stopped, the ground being practically in the same

condition when photograph was taken as at time of

accident. Also Ex. B is a correct photographic view

of the place where accident occurred (transcript, page

101); there was no conductor in sight when I got off;

the regular conductor was not on the train.

Prior to this accident my health was good; Ididall

my household work, sewing on the machine, ironing,

and did everything with the exception of assistance

from my daughter while not in school; family con-

sists of five; calsomined and cleaned the house my-

self (transcript, page 105); after accident was in quite

intense pain in back and groins, through the abdo-

men; finally grew worse and so weak that I had to

lie down most of the time: consulted Dr. Genoway;

told me I had a misplacement and must have had a

dreadful jar (transcript, page 105); he tried to remedy

the misplacement, gave me medicine to reduce inflam-

mation; for the first few days after the accident was

in much pain and compelled to use laxatives; this

condition hag prevailed until the present time; was

under Dr. Genoway's treatment two months, grew
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steadily worse; went to Providence Hospital after-

wards, remained there eleven days undergoing treat-

ment and continued the same until the 16th of April,

then called in Dr. Magee. He made an examination

and prescribed for me. Did not improve^ and subse-

quently went to Bpokane to the Deaconess' Home;

under care of Dr. Libby for one month; he performed

an operation; subsequently underwent another opera-

tion, but got no better (transcript, pages 106 to 109);

remained there until July 6th, returned home, continu-

ing the treatment prescribed; continued the same treat-

ment until the present time. Have grown no stronger,

cannot get a good night's rest or rest any time on my

left side; cannot go up steps or walk any distance

without assistance; am unable at this time to do an}^

house work; suffer pain now in my left side, pain has

never left it (transcript, page 111.)

I had not been under a doctor's treatment for two

years before the accident; since '94 had been enjoying

good health and was only on the care of a physician

one week, about two years prior to accident (tran-

script, pages 123 and 127.)

Doctor Magee (transcript, page 142); am graduate

of^medical college of the University of Cincinnati,

practicing profession at Mullan, Idaho; visited Mrs.

Nicholson in March, '99; she complained of general

abdominal pain particularly in the region of the left
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ovary, also found a bent back condition of the uterus,

considerable inflammation; this condition could have

been produced in a number of different ways, usually

some violent injury to the part, something; that brings

a surcharge of blood to the parts usually brings about

the condition; that might occur from a number of

causes. It could occur by a jar or fall, that could be

one of the causes; these conditions would have been

very detrimental to the health of the woman; I advised

an operation (transcript, pages 142 to 146); found

uterus was bound down by adhesions so that I did not

consider it sufficiently recent to try to restore it to its

natural position; could not say how long it would take

to produce that condition of adhesions; it could have

been produced from the 28th of January to the time I

examined her. Have known other parts of the abdo-

men bound down by adhesions in twenty-four hours

(transcript, page 147.)

Catherine Tabor (transcript, page 148); live in

Wallace, Idaho; have known Mrs. Nicholson for five

years; saw her a great deal in Wallace attending as-

sociations we had and doing her part in getting up

luncheons and one thing and another; during the year

prior to the accident frequently visited her at her

home, saw her working and doing general housework,

cooking, washing, and everything; was there at a so-

cial she gave; she was a member of the Kastern Star;
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used to see her there quite often; she looked very well;

saw her after January, '99; she was In poor healih;

saw her in Wallace two weeks afier the accident; saw

her at Providence hospital; her health has been very

poor; she has not been able to do anything". The so-

cial work she did at Wallace referred to was in carry-

ing dishes from the second floor of the Masonic Tem-

ple up to the third floor, and there are many steps

from the second to the third floor; she was able to g"o

up unassisted before the accident; she has not been

able to do so since; there is something like 54 steps

in all (transcript, p. 150); time I first saw her two

weeks after the accident I saw her on level ground;

she said she had had an accident, told me the nature

of it; since the accident I saw her doing nothing ex-

cept sitting in the rocking- chair; have not seen her

at work since the accident (transcript, page 152.)

Jennie McKenzie (transcript, page 153); am a niece

of Mary K. Nicholson; came to Granite in May after

the accident; the accident was the reason of coming

and have made my home there with Mrs. Nicholson

from May after the accident until last March, and

was with her constantly, with the exception of a few

days; was with her in Spokane at the hospital; she

suffered very greatly and was unable to get around

at all unassisted; she was unable to walk without as-

sistance; she was not strong while I was with her
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and continues in the same condition up to the present

time (transcript, page 154); Mrs. Nicholson wrote a

letter to my sister the day after the accident, said

she had been injured, and was unable to write, that

she was very nervous (transcript, pages 156-59.)

Charles Nicholson (transcript, page 162); live at

Granite or Manchester, Idaho; am the husband of

Mary E. Nicholson; lived at Granite since '92; am a

mill man, follow concentration of ores at present; on

the day of the 28th of January, '99, was working on

the night shift; uas acquainted with the railroad

track and the condition of the ground along it; it is

in about the same condition now it was then; Kx. B

is a correct representation of the track and the ground

adjoining it; have frequently ridden on the train from

Granite to Wallace during the seven years of my

residence there. The next morning after the acci-

dent, when I came home found my wife very nervous,

complaining of the hurt, and a very nervous condi-

tion, she seemed to grow steadily worse after that

time; complained a great deal and finally I had to

take her to the doctor; from the time of the accident

until I took her to the doctor she was not well, very

neryous and irritable, easily excited. Prior to the

accident her health had been very good; she had been

able to do all her household work, taking care of the

house and doing all the work about the house except
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what her daughter did when not in school; first took

her to Dr. Genoway; she was under his care several

weeks; she was not able to walk at all without assist-

ance; lifted her into the stage and lifted her out

again; treatment doctor gave did no good; later

called in Dr. Magee; she has not performed any house-

hold work at all; she has not been able to hold her

children or give them any attention since the acci-

dent ("transcript, page 163); Dr. Magee's bill was $45;

have expended about $400 in medical treatment, pos-

sibly more (transcript, page 168.) The morning

after the accident wife told me about it, that she had

not skpt any the night before, thought she would get

over the jar; did not call the doctor at first; there

was little snow on the ground (transcript, page 172);

for two years before the accident wife had splendid

health, since the accident she stays in the house all

the time, has never left it without some person assist-

ing her (transcript, page 174.)

Plaintiffs in error contend that the facts developed

upon the trial show:

First. That the railroad company was negligent

in operating its trains.

Second. That Mary K. Nicholson, one of the

plaintiffs in error herein, was thrown from the train

by reason of such negligence, and seriously if not per-

manently injured thereby.
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Mrs. Nicholson purchased her ticket from the rail-

way company at its office in Wallace to Manchester,

cv)mmonly called Granite, boarded the train, ticket

was taken up by the conductor. Granite or Manchest-

er called out by brakeman or conductor, train came to

a stop, and she immediately without delay proceeded

to alight from it, but before reaching the ground

and while in the act of stepping from the train to the

ground, it moved up and threw her to the ground;

two witnesses saw Mrs. Nicholson fall as the train

moved up, one of whom at the time remarked that

"it was a wonder she did not get hurt." The credi-

bility of all these witnesses was for the jury.

It is not only the duty of the railway company to

transport its passengers safely to their destination,

but it must give them sufficient time to alight, in fact

deliver them safely.

Washington G. R. Railroad Co. v. Tobriner, 147

U. S., page 571, Book 37, L. C. Ed , page 284.

In the latter case the Court says: " The duty rest-

ing upon the defendant was to deliver its passenger,

and that involved the duty of observing whether he

had actually alighted before the car was started

again. If the conductor failed to attend to the duty,

and did not give the passenger time enough to get off

before the car started, it was necessarily this neglect

of duty that did the mischief. It was not a duty due
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to a person solely because he was In dang-er of being-

hurt, but a duty owed to a person whom the defend-

ant had undertaken to deliver, and who was entitled

to be delivered safely by being- allowed to alight with-

out danger."

Secondly, as to the extent of the injury received by

Mary E. Nicliolson. She states that she was thrown

by the action of the train violently upon the ground

in a sitting posture; that immediately thereafter she

felt severe pains, and on arriving at home went to

bed; suffered much pain during the night; unable to

sleep; that she was very nervous and continued so.

That within two days she became sick one week in

advance of her regular time and suffered much pain;

that she continued suffering more or less for the peri-

od of two weeks, when she was compelled to cease

work and call a physician; that she was com-

pelled to undergo several operations and is still suffer-

ing pain and ill health by reason of the accident. Her

husband states that on his arrival at home the morn-

ing after the accident he found her nervous and excit-

ed and complaining of the hurt which she had receiv-

ed the day before; that she suffered much pain for

two weeks, when she was compelled to cease all work

and call a physician; that she has continued to suffer

pain, being unable to walk without assistance up to

the time of the trial, having undergone several opera-
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tions at the hands of a surgeon; both of these wit-

nesses testified that for two years prior to accident

she was able to attend to her household duties wnth

what little assistance her daughter gave her, also at-

tend to such duties as she was called upon to perform,

and had not called a phusician for two years before

the accident, at which time she had a slight opera-

tion performed, and for three years prior to the time

this operation was performed no physician had been

called upon to wait upon her.

Catherine Tabor testifies that Mrs. Nicholson's

health was good; that she had seen her perform va-

rious social duties and attending to her household

work before the accident; that after the accident her

health was poor and she was unable to perform her

household duties or attend to any sociable calls what-

ever. Jennie McKenzie testifies that her sister re-

ceived a letter from Mrs. Nicholson, written the day

after the accident, in which letter Mrs. Nicholson

stated that she had had an accident and was very

nervous and could scarcely write. Dr. Magee testi-

fies that he was called in during the month of March

after the accident and examined Mrs. Nicholson; that

the injuries she w^as suffering from at that time and of

which she complained could have been caused by the

accident referred to.

The question of the credibility of all these wit-
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nesses was one for the jury, and we submit that there

was material and substantial evidence, which, if cred-

ited by the jury, would in law justify a verdict for

the plaintiffs in error.

11.

Referring to the second assig^nment of error upon

the issue as to whether Mary B. Nicholson had been

injured by the accident referred to, the court found

that there was not sufficient evidence to g"o to the

jury and directed a verdict for the defendant.

In the remarks with which the court prefaced its

charge to the jury to bring in a verdict for the de-

fendant, the court says: "The law was once clearly

settled by the supreme court of the United States

that if the testimony was such that the court upon a

motion for a new trial would grant it in case of a

verdict then it was sufficient for the judg-e to instruct

the jury peremptorily, in other words, when the tes-

timony was so clearly on one side or the other that

the court had no question as to what it would do in

case of a motion to set aside the verdict that it should

then act in the first instance. I think that is sub-

stantially the law today, although there have been

some decisions that somewhat modified that." (Tran-

script page 268.) If no evidence as to the character

of the injuries received by Mary D- Nicholson had

been introduced by the defendant company, the evi-
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dence for the plaintiffs in error was certainl}^ strong

enough to support a verdict based on the theory that

she was injured by the accident, occasioned by the

negligence of the company.

In passing upon the duty of the court to determine

as a matter of law that the judgment should have

been in favor of the defendant in the case of North-

ern Pacific Railway Co. v. Clark, 106 Fed, page 795,

this court says: "In passing upon a motion to direct

a verdict, the duty of the trial judge is not to weigh

evidence in the case, as it is in passing upon a motion

for a new trial, but to take that view of the evidence

most favorable to the party against whom it is moved

to direct a verdict, and from that evidence and the

inferences reasonably justifiable to be drawn there-

from, to determine whether or not under the law a

verdict might be found for the party having the

burden of proof." This court further decided the

same question in:

Cox V. Robinson, 27 C. C. A., 120.

82 Fed., 277-282-283.

In his remarks to the jury the court discussed the

fact that Mrs. Nicholson w^as wearing a support at

the time of the accident, and in addition further said:

"Going now to the testimony of the physicians—their

testimony is positive enough to satisfy my mind that

the injury, could not have resulted from that kind of
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an accident, that it was not serious enough. They

both say that a certain state of her organs testified to

might have occurred from an accident, but hey both

said it V70uld require a very severe accident. Our

own observation would teach us that, even if a physi-

cian did not so testify. We could not for a moment

suppose that a woman falling the short distance she

did, could be seriously injured, so seriously injured

as to cause the troubled state of her health to which

she has been subject since; I do not think our com-

mon sense would suggest that to us. If that is so,

then, as I said before, the great majoritj^of women in

this country would be in this condition, for I presume

that they have fallen three or four times in their lives

that far." (Transcript, page 268.)

The learned judge who tried this case in the lower

court further seems to have ignored the principle

laid down in the case of Baltimore Railroad Company

V. Kemp, 61 Md., 74, in which the court says: "A

common carrier of passengers is bound to carry and

transport for hire, persons who are sick^ weak, de-

bilitated, or predisposed to disease, as well as those

who are healthy and robust."

It was also said:

"The defendants must be supposed to know that it

was the right of all classes and conditions of people,
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whether diseased or otherwise; to be carried in their

cars."

In a case the same in principle as the present, the

supreme court of Wisconsin said: "It is reasonable

to expect that in a certain class of cases, if an injury-

happen to one of the latter class, his full recovery

therefrom may be retarded or prevented by such pre-

disposition or tendency to disease. In the present

case the defendant is chargeable with knowledge that

persons with a constitutional tendency to scrofula

constantly travel its streets and sidewalks, and that

such tendency to such disease might greatly aggra-

vate a bodily injur}'. Hence it had reasonable grounds

to expect that, if one of that class was injured by

reason of the admitted defect in the sidewalk, the

disease might develope and greatly retard, and per-

haps prevent a cure, as in this case."

Louisville N. A. R. R. Co. v. Falvey, 3 N. E.', 389-

399.

Jeffersonville, etc., Co. v. Riley, 39 Ind., 580.

Terre Haute, etc., Co. v. Buck, 96 Ind., 347.

It is therefore respectfully submitted that the de-

cision of the lower court should be reversed.

W. W. Woods,

J. H. Forney,

Attorneys for Plaintiffs in Error.




